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STATEMENT OF ISSUES PRESENTED # 


I. Whether the District Court erred in failing to con- 
tinue the erie so that appellant could under P.R.Crim. P. 
15(d) depose two witnesses who were in the military stationed 
in the Far East, appellant's trial counsel nevis learned of 


their existence only from prosecution’ testimony during trial. 


II. Whether the District Court erred in failing to 
suppress witness Huguley's in-trial identification, where 
the lineup was unduly suggestive and the Government failed 


to show through clear and convincing evidence and independent 


source for the identification. 


This case has not been before this Court under the same 
or similar title. 


REFERENCES TO RULINGS 


Denial of Defendant's Motion 
for Continuance 


Denial of Motion to Suppress Witness 
Huguley's In-Trial Identification 


Denial of Defendant's Motion 
For a Mistrial 


STATEMENT OF THE CASE 


Earl L. Rodgers appeals from a judgment of conviction for 
robbery (D. C. Code §22-2901), assault with a coneckers weapon 
(D. C. Code §22-502), and unauthorized. use of a vehicle (D. C. 
Code §22-2204) by the United States District Court for the 
District of Columbia after a jury trial before the Honorable 
Howard F. Corcoran. For Counts I and II, menhere and assault 
with a dangerous weapon, appellant was sentenced to three to 
nine years; for assault with a dangerous weapon, he was sentenced 
to six years; and for Count IV, unauthorized use of a vehicle, 
he was sentenced to one to three years, such sentences to run 
concurrently. Count III, grand larceny, was dismissed at trial. 
agwetaent prosecutes the appeal in forma pauperis under R.24, 
F.R. App. P., pursuant to orders of this court and the District 
Court below. This Court has jurisdiction of this appeal by 
virtue of 28 U.S.C. §1291 (1964). 

About 2:15 p.m. on the afternoon of April 21, 1969, an 
Embassy Dairy milk truck driver was accosted by two men, one 
of whom carried a gun, and was directed by the men to turn over 
his wallet containing approximately $200.00. (7.27-28). One 


of the men ordered the truck driver to get into the freezer 


section in the back of the truck or he would be killed. (T.30). 


2. 
The truck driver was confined in the refrigerator section while 
the two men drove the truck to another location. (T.31). At 
the end of the ride, the men told the truck driver to remain 
inside for ten, minutes, which the driver did. (1.33). When 
the driver got out of the truck he called the police who re- 
sponded within a short time. (T.34-35). 

The milk truck driver gave the responding police a descrip- 
tion of the men who robbed him. (T.43). The precise description 
of his assailants given at the scene is unclear from the record, 
but the driver testified that the difference between the de- 
scription he gave the police and defendant's appearance at the 
lineup was defendant's missing beard. (7.38). For unexplained 
reasons, the police had a conversation with one Raymond Abbey 
approximately three months after the incident involved in this 
case. The conversation occurred while Mr. Abbey was hospitalized; 
and, as a result of the conversation, appellant was arrested. 


Although it is unclear, apparently after appellant's arrest the 


milk truck driver was taken to police headquarters and iden- 


tified from a series of photographs the person who robbed his 
milk truck. (T.5). 

Mr. Abbey's testimony was crucial to the government's case. 
He testified that he was a good friend of appellant and that 
appellant admitted during a conversation at the appellant's 


apartment shortly after the incident that he had robbed the 


3. 
milk truck. (T.58-59). Mr. Abbey said that several other 
persons were present during this conversation: appellant's 
girlfriend, and two other individuals who at the time of 
trial were serving in the military stationed in vietnam and 
Japan. (T.58). Appellant's girlfriend denied that such a 
conversation occurred. (T.92). Appellant also denied that 
such a conversation with Mr. Abbey took place. (7.104). 
Upon learning for the first time that two other individuals 
were allegedly present during this mo ec appellant's 
trial counsel moved the court for either a mistrial or a con- 


tinuance so that he could learn what the testimony of those 


individuals would be. (T.72-74). Holding as fact that appel- 


lant knew that these persons were present during this con- 


versation, and holding that those persons were unavailable 
for testimony, the Court denied appellant's motion for a mis- 
trial. (T.74). 


SUMMARY OF ARGUMENT 


The Court erred in failing to grant a mistrial, or, at 
the minimum, to grant a continuance so that appellant's counsel 
could correspond with or take the deposition upon written 


interrogatories of the two individuals allegedly present in 


4. 
appellant's apartment when appellant allegedly admitted the 
robbery to Mr. Abbey. To hold, as the court below did, that 
these witnesses were unavailable misses the point, because 
appellant should have been granted the opportunity either 
through correspondence or written interrogatories, to determine 
what these crucial witnesses' testimony would be. 

Additionally, the court below erred in failing to suppress 
the driver's in-court identification. A cursory glance at the 
lineup photographs shows that, as composed, it ras unduly 
suggestive in that appellant was the only individual presented 
who had a distinct mustache and beard and who had what is com- 
monly referred to as a mod-African hairdo. Appellant's counsel 
represented to the trial court that he had objected to the 


composition of the lineup, but police testimony showed that 


they did not record any objection. The court adopted the police 


version. 
ARGUMENT 
I. 


The Court Below Erred in Failing to 
Grant Either a Mistrial because of 
the Government's Failure to Inform 
Defendant's Counsel of Two Witnesses 
whose Testimony May Have Assisted 
Defendant, or, At the Minimum, a Con- 
tinuance, so that Defendant's Counsel 
Could Interview or Depose by Written 
interrogatories Those Military Wit- 


nesses located in Vietnam and Japan. 


5. 


Raymond Abbey, a friend of the defendant, testified that 


at a meeting at defendant's apartment shortly after the rob- 
bery occurred, defendant admitted to him that defendant had 
earlier robbed the Embassy Dairy milk truck. At this alleged 
meeting, Abbey stated that at least three other SORTER were 
present: defendant's girlfriend, Mary Foster; Austin Gray and 
Ronald Peterson, both of whom were in the military stationed 
in Japan and Vietnam at the time of trial. The defendant 

and his girlfriend flatly denied that any such discussion took 
place. 

At the commencement of trial and without knowing Abbey 's 
testimony, defendant's counsel moved for a continuance to 
obtain witnesses for his client's behalf. At the time counsel 
learned that two other persons were-present at the alleged 
meeting where defendant allegedly admitted his guilt to Mr. 
Abbey, he moved for a mistrial upon the grounds that the govern- 
ment should have disclosed the names of those cue ooaeinie 
defense witnesses at least one month prior to trial. It must 
be remembered that defendant denied that such a meeting took 
place and further denied making such an admission. Nevertheless, 
the Court denied the defense motion and held that the witnesses 
were unavailable and that defendant knew of the two witnesses 


because defendant was present at the meeting. (T.73-74) . It 


6. 
is respectfully submitted that the Court erred in denying 
defendant the opportunity to interview or depose these wit- 
nesses; and that the Court further erred in holding that 
defendant knew of these witnesses, there being no competent 
evidence to support such view. 

Although the subpoena power of the District Court may not 
extend to military personnel located in distant countries, it 
is clear that defendant should have been given the opportunity 
to attempt to consult with Gray and Peterson and if their 
testimony proved beneficial to then be permitted to examine 
them by written interrogatories pursuant to R.15(d), Fed. R. 


Crim. P. Defendant did not know these individuals and since 


he denied that the meeting at which Abbey said he admitted the 


crime ever took place, access to Gray and Peterson was crucial. 
It is basic to due process that the accused have a fair 
opportunity to tell his story in full. MacKinnon v. Ellis, 
280 F.2d 592, cert. denied, 368 U.S. 877. He should have a 
fair and reasonable time to prepare his defense and produce 
the witnesses upon whose testimony he relies. Reed v. State, 
94 Fla. 32, 113 So. 630 (1927); Hergenrother v. State, 215 
Ind. 89, 18 N.E.2d 784 (1939); People v. Crump, 5 I11.2d 251, 
125 N.E.2d 615 (1955). Where witnesses absent at the time 


defendant learns of their existence, it is error to refuse a 


7. 


continuance, and to require him to proceed. Wright, Federal 


_ Practice and Procedure: Criminal §832. 

The reported cases on this subject require that defendant 
must show what the witness' testimony will be, whether the wit- 
nesses will appear if a continuance is granted, and whether due 
diligence has been used to secure their attendance prior to 
trial. Neufield v. United States, 73 U.S.App.D.C. 174, 118 
F.2d 375, 380, cert. denied, 315 U.S. 798 (1942). In this 
case, However, appellant's counsel obviously could not proffer 
what these witnesses would say, having had no knowledge of their 
existence until government counsel divulged their names during 
Mr. Abbey's testimony. J.E. Hanger, Inc. v. United States, 81 
U-S.App.D.C. 408, 160 F.2a 8 (1947). Making a factual finding 
without any evidence whatever to support it and notri thstanding 
defendant's protestations to the contrary, the Court held that 
defendant knew of the meeting and therefore knew the names of 
the persons present. Combining that baseless finding with its 
holding that the witnesses were unavailable, the Court clearly 
abused its discretion in denying defendant an opportunity to 
consult with and interview or depose as aforesaid these 


individuals. 


8. 


It. 
The In-Court Identification by Witness 


Huguley Should Have Been Suppressed, 
The Lineup Upon Which Such Identifi- 


cation Was Made Being Unduly Suggestive. 

Appellant was identified by Mr. Huguley, the truck driver, 
at a court-ordered lineup where counsel was present. A pre- 
trial hearing was conducted on defendant's motion to suppress 
the in-trial identification by Mr. Huguley on the basis that 
the lineup had been unduly Ecce The District Court 
held that the lineup was not unduly suggestive and that, in 
any event, counsel made no objection at the lineup regarding 
its composition. (T.19). Appellant urges that a view of 
Government Exhibit 1, the lineup photograph, discloses that 
appellant, who was number 4 in the lineup, was the only in- 
dividual with what is commonly known as an Afro hairdo and 
the only individual who had a distinctive mustache. Regarding 
the Court's finding that defense counsel made no objection, 
appellant further urges that where such counsel represents 
that he made an objection to the composition of the lineup, 
it is error for the Court not to give appellant the benefit 
of all doubt, particularly where the resolution of such a 


question depends on the conflict between the recordkeeping 


l1/ As part of the supplemental record, Government Exhibit 
No. 1, the lineup photograph, has been filed in this appeal. 
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of two adverse parties where no independent serene 
machinery, such as a court reporter, has been established. 

Stovall v. Denno, 388 U.S. 293 (1967) held that an identi- 
fication confrontation may be "so unduly suggestive and con- 
ducive to irreparable mistaken identification" as to constitute 
a denial of due process. To implement this eoneeieationa® pro- 
tection, the Supreme Court held in United States v. Wade, 388 
U.S. 218 (1967) that the identification lineup is a critical 
stage of the prosecution requiring the presence of counsel in 
order to assure not only a fair identification by also a fair 
trial. If Stovall is violated, Wade further oes the prose- 
cution the opportunity to establish by "clear and convincing" 


evidence that the in-trial identification was based upon 


observation of the suspect other than the lineup identification. 


United States v. Wade, 388 U.S. at 240. 
The robbery of the milk truck occurred on the afternoon 


of April 21, 1969. Approximately three months later on July 
2/ 
25, 1969, appellant was arrested. On August 5, 1969, the 


court-ordered lineup was conducted at which the truck driver 
3/ 
identified appellant. The day before appellant was arrested, 


Apparently, Mr. Abbey's discussions with the police while 
he was hospitalized precipitated appellant's arrest. 
(T.68-69) . 


Government Exhibit No. 2. 


10. 
the truck driver was asked to identify appellant from a series 
of mug shots, but the government was unable at trial to re- 
construct that event. (T.4-5). 

On the basis of the photograph (Gov. Ex. No.1) of the line- 
up at which Mr. Huguley identified appellant, it is submitted 
that the lineup was clearly unduly suggestive in violation of 
Stovall. Appellant, number 4 in the lineup, is the only in- 
dividual who had an Afro hairdo and who had a clearly identi- 
fiable mustache. These two items were distinctive character- 
istics and the failure of the police to include individuals 
with similar hair styles and mustaches violated appellant's 
due process rights. See, e.g., Mendoze-Acosta v. United States, 
408 F.2d 1294 (D.C.Cir. 1969) where a lineup was conducted 
consisting of the accused who was a "Spanish" looking individual, 
a citizen of Mexico, and three white men of "Anglo-Saxon appear- 
ance." 


Appellant's trial counsel represented to the District 


Court that he noted an objection to the lineup's composition. 


Because police notes did not reflect such an objection, it 

appears that the Court disbelieved counsel. It is suggested 

that such a controversy could be avoided by requiring that the 
4/ 


lineup record be executed and signed by both defense counsel 


and the government. 


4 / Such as Government Exhibit No. 2. 
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Additionally, it is submitted that the prosecution did not 
show through clear and convincing evidence that Mr. Huguley 
had a sufficient opportunity to observe appellant at the 
robbery so that the in-trial identification mada source 
independent of the tainted lineup. Clearly, Mr. Huguley's 
opportunity to observe was impaired by his fear. Mr. Huguley 
was imprisoned in the freezer oecawee the milk truck during 
the robbery. (T.29-32). When first accosted by the robbers, 
Mr. Huguley testified in a conclusionary fashion that he got 
a good look at the robbers' faces. (T.32). He never stated 
how long he looked at them. He never described their appearance. 
He never described what they wore. In short, his testimony 
fails to meet the Wade test of independent source because it 
consists only of summary conclusions. | 

WHEREFORE, appellant prays that the judgment of conviction 


be reversed. 


Respectfully submitted, 


( ji A Hr ge Lenety 


Arthur B. Hanson 
Attorney for Appellant 
(Appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of appellee the following issues are 
presented: 


I, Was a motion for a mistrial or a continuance im- 
properly denied where it was based on the alleged failure 
of the Government to disclose the names of two companions 
of a witness when he observed appellant driving the ve- 
hicle of the robbery victim and later heard appellant ad- 
mitting participation in the holdup, even though there 
is no indication here that the two companions, who re- 
portedly entered the military service and were stationed 
overseas shortly after the offense but long before the trial, 
were ever interviewed by anyone, had any relevant knowl- 
edge whatever of these events, or were known to the prose- 
cutor prior to the witness’ mention of their names in an 
interview only a month or less before trial? 

II. Was a lineup of twelve men in which appellant 
appeared unfair or “unduly suggestive” as to him be- 
cause of his alleged conspicuousness for his hair style and 


mustache, when in point of fact, the photograph of the 
lineup shows that several participants in the lineup, to 
which his attorney made no apparent objection, had fea- 
tures similar to appellant’s in these, and other, respects? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,822 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


EARL L. RODGERS, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was tried by jury July 21-22, 1970, before 
Judge Howard F. Corcoran on a four-count indictment 
charging robbery (22 D.C. Code § 2901), assault with a 
dangerous weapon (22 D.C. Code §502), unauthorized 
use of a vehicle (22 D.C. Code § 2204), and grand larceny 
(22 D.C. Code § 2201), which as an alternative charge to 
the preceding offense was dismissed by the court following 
presentation of the Government’s case (Tr. 86-87). Found 
guilty as to the three remaining offenses, appellant was 
thereafter sentenced to concurrent terms of imprisonment 
of three to nine years for robbery, two to six years for 


(1) 


2 


the assault with a dangerous weapon, and one year to 
three years for the unauthorized use of a vehicle. 

The offenses arose from the holdup of a truck driver 
for the Embassy Dairy on April 21, 1969. 

Around 2:15 p.m. the driver for Embassy Dairy, Edgar 
Huguley, was in his truck in the 4900 block of Benning 
Road, Southeast, when two unmasked men, one identi- 
fied as appellant, entered his truck and at gunpoint forced 
him to surrender over two hundred dollars from his wallet 
(Tr. 27-29, 38, 40). After a few minutes, during which 
time there was some discussion between the two men, Mr. 
Huguley was placed in the refrigerated compartment of 
the truck where he remained for about 35 or 40 minutes 
as the truck traveled about, making frequent stops. He 
could overhear conversations about killing him and fre- 
quently a door to the refrigerated section was opened to 
check on him. At one point, he pleaded for his life, indi- 
cating he had a wife and family. He was told to be 
quiet or he would be killed. Finally, when the truck was 
stopped for the last time, complainant Huguley was told 
to stay in the truck for ten minutes or he would be shot. 
After remaining in the truck for a length of time, Hugu- 
ley established his location, 13th Street and Savannah 
Avenue, S.E., and called the police (Tr. 28-33). 

On August 5, 1969, over three months after the holdup, 
Huguley identified appellant from a lineup of twelve 
men,! though he had apparently shaved off certain “chin 
hair” (Tr. 36-38). 

Raymond Abbey, a good friend of appellant’s who at the 
time lived in the same Southeast neighborhood, was walk- 
ing along the street around 3:00 or 3:30 p.m. with two 
other friends when he saw appellant driving an Embassy 
Dairy truck on Thirteenth Street near Alabama Avenue 
about a half block from where appellant lived (Tr. 55- 
57). He called to appellant by name, but appellant, tell- 
ing Abbey not to call him aloud, told him and the two 


1 Following a pre-trial hearing, the court had ruled to allow this 
and an in-court identification (Tr. 4-19). 
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companions, Austin Gray and Ronald Peterson, to come 
to his house later Abbey and his two friends arrived 
about ten minutes later at appellant’s house where they 
saw appellant, his girlfriend, and about three other per- 
sons (Tr. 64, 70). Appellant asked Abbey to check out- 
side to see if an Embassy Dairy truck was still there. 
Abbey did and related that someone was driving it. Ap- 
pellant was overheard to say “that they just robbed the 
truck” (Tr. 59). When Abbey left appellant’s place about 
30 or 45 minutes later, shortly after appellant’s prior de- 
parture for work, he saw the truck again and recognized 
the driver as someone he had worked with several years 
ago (Tr. 59-60, 65).5 While realizing what had happened, 
he decided out of friendship not to report appellant at 
that time to the police (Tr. 62). 

However, some time later around July 24, 1969 when 
Abbey was in the hospital, through apparent coincidence 
he met a local police officer, Leroy Croghan, who had in- 
vestigated this case (Tr. 62). As a result of a conversa- 
tion, Officer Croghan obtained an arrent warrant for ap- 
pellant the same day and arrested appellant the next day 
at his home, 1243 Alabama Avenue, S.E. (Tr. 75). 

Appellant and his girlfriend, Mary Foster, testified in 
his defense. Miss Foster, who knew Abbey and had seen 
him at appellant’s residence before, did not recall any 
time when they discussed a holdup involving an Embassy 
Dairy truck (Tr. 90-92). Appellant, in denying he com- 
mitted the offense, indicated he could not recall exactly 
what he had done that particular day (Tr. 102, 104). 
While he remembered that Abbey, a friend of several 
years, frequently came to his house, he could not recall 
whether he did on the day in question or not (Tr. 108, 
105, 107). He was certain that they did not discuss any 
Embassy Dairy holdup (Tr. 103). 

Appellant was at the time employed as a truck driver 
for Quality Bindery in Maryland and the time card from 


2The two friends had reportedly joined the armed forces in 
November of the same year and did not testify at trial (Tr. 66, 68). 


3 The driver, Huguley, also remembered Abbey (Tr. 35). 
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his employer indicated that on April 21, 1969 he was at 
work at 3:41 p.m. (Tr. 101-102, 114, 118, 124, 131). 


ARGUMENT 


I. Appellant’s motion for a mistrial or a continuance 
based upon the apparent unavailability of supposed 
witnesses was properly denied. 


(Tr. 3-5, 35, 55, 57, 59, 62, 66-71, 75, 105, 107, 112) 


Appellant claims that the trial court erred in failing to 
grant a mistrial based on the Government’s non-disclosure 
of two supposed witnesses, Austin Gray and Ronald Peter- 
son, whose testimony, it is speculated, might have assisted 
the defense. Short of granting a mistrial, appellant fur- 
ther alleges that the trial court should have granted him a 
continuance in order for him to obtain the depositions of 
these persons (Appellant’s brief, pp. 4-8). We think 
the trial court’s disposition of these matters was entirely 
proper and reflect a sound exercise of discretion. 

Raymond Abbey testified on direct examination that at 
the time that he saw appellant driving the Embassy Dairy 
truck, he was walking along the street with Gray and 
Peterson whom he indicated had since entered the mili- 
tary service and had been stationed overseas (Tr. 57). 
When appellant told Abbey not to call his name on the 
street, apparently to conceal appellant’s identity and 
his wrongdoing, Abbey and the others at appellant’s 
invitation went to appellant’s house (Tr. 58). There, 
contrary to appellant’s assertion that appellant told him 
directly, Abbey testified that he overheard appellant admit 
that “they had just robbed the truck” (Tr. 59). This 
statement was presumably made while Abbey’s two com- 
panions, identified on cross-examination as Gray and Peter- 
son, were present (Tr. 59). Abbey further indicated that 
Gray and Peterson, whom he had seen every day, entered 
the military service in November 1969 (Tr. 66, 68). 
Moreover, Abbey testified that he never mentioned the 
names of his two companions in any conversations he had 
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with Officer Croghan, and in fact could not remember 
ever mentioning the names prior to his interview with the 
prosecutor in this case in the month (June) preceding the 
trial (Tr. 67-68; see 69-71). 

In the bench conference that followed Abbey’s testimony, 
defense counsel claimed that the prosecutor had a duty to 
turn over to the defense the names of Gray and Peter- 
son, who were believed to be in Japan and Vietnam, as 
representing “information that might have a bearing on 
the innocence of the defendant” (Tr. 72-73). There- 
upon, defense counsel made a motion for a mistrial which 
the court denied. 

The denial of the motion was proper for several reasons, 

First, the Government could not have a duty to pro- 
duce the names of persons as possible witnesses when it 
did not know that they existed. It is clear that the 
first knowledge the Government had that Abbey was with 
two of his friends when appellant made the incriminating 
statement was merely a month or less before the trial, 
and then seven months after they had apparently entered 
the military service. 

Second, we are unaware of any authority which would 
require the Government to turn over the names of persons 
merely mentioned and apparently quite incidentally, in the 
course of an interview with the prosecutor—and par- 
ticularly, in the absence of any demand as here, those of 
persons who apparently had not themselves been inter- 
viewed or contacted in any way by any one to the prosecu- 
tor’s knowledge. 

Third, on this record there is no basis whatever for 
appellant’s assumption that these persons might have in- 
formation bearing on his innocence where there is no in- 
dication here that they had any information at all. 
If they did, it is just as likely it would have only im- 
plicated appellant more since they were with Abbey and 
clearly in a position to see appellant driving the dairy 
truck, if not hear his admission of complicity in the 
holdup. 
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Fourth, Gray and Peterson were as much available to 
the defense as they were to the Government. Probably 
more so. As we have indicated, at the time the prosecu- 
tor learned of the existence of Gray and Peterson it 
was only a month or less before this trial and it was 
believed then that they were in the military service some- 
where possibly in Japan and Vietnam. The trial court’s 
view that they were therefore unavailable to either party 
was clearly justified (Tr. 72). 

These were sufficient reasons to justify the court’s de- 
nial of a motion for a mistrial based on the prosecutor’s 
alleged non-disclosure of possible witnesses. 

‘As to the motion for a continuance which appellant’s 
counsel sought shortly before the trial was to begin, the 
record similarly supports its denial (Tr. 4). Appellant’s 
counsel stated: 


Your Honor, I would at this time request a continu- 
ance based on my client’s statement to me that he 


feels if he were out on pond he could locate witnesses 


4 Abbey saw Gray and Peterson every day prior to their entering 
the military service (Tr. 66) and since Abbey and appellant were 
long close friends (with Abbey frequently visiting appellant’s 
home) (Tr. 55, 62, 105, 107), the inference is compelling that 
appellant was at least acquainted with the two. We note appel- 
lant did not deny knowing them—only by their proper names 
(Tr. 112). 

While there does not seem to be direct evidence to support the 
trial court’s assertion that appellant knew Gray and Peterson (at 
least by name) and their whereabouts (Tr. 73), the assertion can 
be further validated from the entirely credible testimony of Abbey 
who indicated that he was walking along the street with Gray and 
Peterson when appellant “told us to come around to his house”, 
which they did (Tr. 59). However, the basis for denying the motion 
was that the persons simply could not be produced: 


The Court: In any event, there is nothing we can do about 
it now. We can’t subpoena people from Viet Nam, Japan and 
whatever it is. I don’t think your point is well-taken (Tr. 74). 


(There was no indication that any one knew specifically which 
branch of military service Gray and Peterson entered or precisely 
where they were stationed). 
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who could establish his innocence of the charges be- 
fore the Court5 * * * (Tr. 3) 


We think the prosecutor’s representation, which was not 
refuted, is now, as it was in the district court, dispositive 
of the matter: 


For the record, Your Honor, the defendant was out 
on bond for a long time pending trial, and he is in 
jail only after his failure to appear for trial. 

Judge Ge[s]ell revoked his bond. He was again 
permitted on some type of work release and they 
found narcotics on his person at the Work Release 
Center, so his incarceration is due to his own actions 
(Tr. 4-5).° 


Whether defense counsel’s representation is regarded as 
a request for additional time to locate witnesses or for 
appellant’s possible release to assist in doing so, or both, 
it is clear that the request was frivolous and properly 
denied. 


II. The complainant’s in-court identification was 
properly allowed. 


(Tr. 4-20) 


Appellant claims that the trial court improperly allowed 
complainant Huguley to make an in-court identification 
because a lineup he viewed August 5, 1969, less than four 
months after the offense, was “unduly suggestive” inas- 
much as appellant was the only one of the twelve Negro 
males appearing in it with an “Afro hairdo” and a “dis- 
tinctive mustache.” (Appellant’s brief, pp. 8-11). It is 
virtually impossible to find any valid grounds upon which 
this claim could be based. 


3 Of course, if this had reference to Gray and Peterson, as appel- 
lant in his brief (p. 5) now seems to indicate, then there seems to 
be little question but that the court’s later comment in bench 
conference that appellant knew these persons and where they were, 
was probably correct (Tr. 75). See note 3, supra. 


® See docket, Cr. No. 1608-69. 
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Mere examination of the photograph of the lineup (Gov- 
ernment’s Exhibit (G.E.) #1) shows that there were at 
least four persons with quite distinct mustaches (Nos. 
2, 8, 5, and 7), and possibly two others (Nos. 9 and 12). 
At least two persons (Nos. 2 and 3) had hair length and 
style similar to appellant’s. These persons, incidentally, 
were near or surrounded appellant (No. 4). What is 
more, the two persons who possessed hair styles and 
mustaches (Nos. 2 and 3) similar to appellant’s not only 
stood near him, but were approximately the same in 
height (6’-6’3”), stature, dress and apparent age. 

Beyond this, we feel we need only complete the record 
as to defense counsel’s “objection to the composition 
of the lineup.” (Appellant’s brief, p. 8). There was 
apparently no objection at all. At the pre-trial identifica- 
tion hearing (Tr. 4-20), the officer, Louis Blancato, who 
had supervised conduct of some 1500 lineups indicated 
that generally persons, those on bond and in custody, 
appear in the lineup in random fashion and that counsel 
representing them may then change the position of their 
clients to avoid any conspicuousness (Tr. 11-12). To 
this end, attorneys (apparently, even appellant’s trial 
counsel himself) policemen, prosecutors, and other non- 
accused have been used in the lineups (Tr. 13-14). Rea- 
sonable requests of counsel for changes are generally 
honored (Tr. 15-16), though counsel could make any ob- 
jection to the lineup he wished, and the objection would 
be noted on a report of the lineup (Tr. 18, 15). Some- 
times however suspects who stood out were withdrawn en- 
tirely. In the lineup in which appellant appeared, there is 
no indication that his counsel (same as trial counsel) ever 
voiced any objection (Tr. 15).7 The officer flatly indicated 


7 Even as early as the signing of the lineup order July 25, 1969 
by Judge Tim Murphy of the Court of General Sessions this at- 
torney was apparently careful to have the judge note thereon that he 
could have an observer present at the lineup (in addition to him- 
self) and that he (counsel) was to report any apparent irregularity 
by the police or the prosecutor to the judge. See note on lineup 
order (in judge’s apparent handwriting) filed August 8, 1969, Cr. 
No. 1608-69. Presumably, no report was ever made. 
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that he did not (Tr. 17). Had he voiced any objection, 
as was claimed at the hearing, it would have been noted 
on the report of the lineup (see GE. #2) (Tr. 15)2 

But even had he made objection, it could not have been 
in the least well-taken, as we have already shown. See 
text, supra, p. 8. 

Since the record amply shows that the lineup was not 
suggestive, as appellant claims, there is no occasion to 
refute the even more tenuous claim that it was “unduly” 
so. 


8 Actually, counsel raised this matter not at all too sure that he 
had made the objection himself: 


The Court: Did you make any representations that night 
[at the lineup]. 

[Appellant’s counsel]: Your Honor, I believe I made some 
objection. I don’t recall what it was. I believe I made an ob- 
jection on the basis of the mustache, but there is no court 
reporter or anything present. Whether or not the objection is 
preserved is strictly a case of adverse parties having it in 
their notes, .... I have attended well over 100 line-ups. (Tr. 
10.) 


Counsel’s uncertainty later gave way to some positivity: 


The Court: It is obvious from the record you made no 
objection. 

[Appellant’s counsel]: Well, Your Honor, I will submit to 
the Court that J did make objection on that night. Now whether 
or not it’s taken down, I don’t know. 

The Court: All right. What was the nature of your ob- 
jection? 

[Counsel]: Your Honor, 1 believe it was to the facial hair of 


Specifically, what did you say? 
That he was the only one in the line with a 


The court goes on to dispute (with reference to the lineup photo- 
graph) counsel’s serious misapprehension in this regard (Tr. 17- 
18) (emphasis added). See text, supra, p. 8. 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the judg- 
ment of the District Court should be affirmed. 
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